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Questions are encouraged!

Presentation material will be emailed

We want to earn your business and referrals

Housekeeping
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IRC Section 1031
• Investment Real Estate

•Tax Deferral  

1031 Exchange
Internal Revenue Code 
Section 1031 is one of 
the single greatest 
wealth building tools 
available to the real 
estate investor.
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Most Common 1031 Problem

1031 Exchange Problem:
- Unable to find suitable 

replacement property
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Problem: Too Late!
Facts:

• Client opens escrow on $700K rental property

• Client instructed Escrow of intent to 1031

• Client assumed Escrow set up 1031 Exchange account

• Escrow closed Friday
• Deed recorded
• Funds disbursed to client

• No Exchange account was set up

• Client  owes taxes!!
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Facts

Improper Use / Tax Fraud

• Sold Rental
• Bought SFR
• Moved into SFR
• Falsified Tax Returns
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Related Party Issues
Common Related Parties

• Members of the same family unit (siblings, spouse, ancestors, 
and lineal descendants) 

• Corporation where more than 50% of the value of the stock is 
owned directly or indirectly by or for one particular individual;
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Related Party Issues
Related Party Rules

• Can only buy from a related party if that person is doing a 1031 
Exchange

• Can only sell to a related party if that person holds the property 
for two years
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Helping the Kids Buy a Home

Buying replacement property in a 1031 
Exchange with a partner?  Be sure to: 

1. Acquire replacement property as 
tenants in common with a TIC 
agreement that outlines terms of 
ownership.

2. Acquire a percentage of the 
replacement property that satisfies 
your exchange requirement.

3. Allocate the burdens and benefits 
according to the percentage of 
ownership.

4. Use your portion of the property for 
business or investment purposes.

5. Collect rent from kids!
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Vacation Properties
Revenue Procedure 2008-16:

1. The property was owned for 
at least 2 years prior to the sale
and it was also rented, for fair 
market rent, for at least 14 
days or more during the 2 
years prior to the sale.

2. Personal use of the property 
by the owner was limited to the 
greater of 14 days per year 
during each of the 2 years prior 
to the sale or 10% of the 
number of days the property 
was actually rented out.
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Improvements prior to a 1031 Exchange

Funds invested into a property 
for repairs are classified as 
either “capital improvements” 
or “expenses”.

• Capital improvements 
increase the basis in 
the property.

• Expenses are written 
off against rental 
income.

Your rental may need a lot of love before you 
bring it to market.  If so, don’t expect to get paid 
back from the sale with tax free dollars.
Any funds taken out of escrow are considered 
“boot” and taxable.  
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Improvement Costs
Costs to prepare the property for sale

• New Paint

• New Carpet

• Sewer

• Fixing the deck

• Fixing the leaky roof

• Repairing the A/C

• Replacing the A/C

>Expense

>Capital Improvement

>Capital Improvement

>Expense

>Expense

>Expense

>Capital Improvement
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Same Taxpayer Requirement

Requirement: 
Taxpayer who sells must be the same taxpayer who buys!

Issues/Problems: 
• LLC’s

• Trusts
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Same Taxpayer Requirement

Allowed?BuyerSeller

YesDisregarded LLCMom & Pop

YesRevocable TrustMom & Pop

NoMulti-Member LLCMom & Pop

NoIrrevocable TrustMom & Pop
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Boot

Facts

 Sale Price $500K
Equity $300K

 Replacement Purchase $500K
20% Down Payment $100K
Debt $400K

Boot: $200K
Tax liability: $66K

P.S. – I’ve seen mortgage brokers screw things up because they don’t 
Know how much cash is going to be the down payment!
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Boot
Facts

 Sale Price $500K
Equity $300K

 Replacement Purchase $300K
Debt $0

Boot (Debt Relief): $200K
Tax liability: $66K
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Boot
Facts

 Sale Price $500K
Equity $300K

 Replacement Purchase $475K
Equity $300K
Debt $175K

Boot: $25K
Tax liability: $8K
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ID Nightmares

Identification 
3 Property Rule
200% Rule



Seller Financing Issues

Seller Financing and 1031 Exchanges:
(1) Do NOT include the Note in the exchange and pay any taxes. 

(2) Include the Note in the exchange by showing the “Asset Exchange 
Company" as the Beneficiary and possibly defer the capital gain taxes. 

Option #2: Asset Exchange Company as the note beneficiary:

•Use the Note Towards the Down Payment on the Replacement Property 

•Exchanger Purchases Note From the Exchange Company

•The Payer on the Note Pays Off the Note Prior to Closing on the 
Replacement Property 

•Sell the Note on the Secondary Market 
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• We want your 1031 Exchange business.

• If you feel we do a good job today, that is the 
exact same impression we will give your clients.

• We are interested in building lifelong clients.

• We will make you look good.

• Nobody knows 1031 Exchange better than us. 

Shameless Plug
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Contact Info

Leonard Spoto  |  Principal
Asset Exchange Company

Direct: 877-471-1031
Email: leonard@ax1031.com
Web: www.ax1031.com

Asset Exchange Company


